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Government agents can sneak onto your property in the middle of the night, put a GPS
device on the bottom of your car and keep track of everywhere you go. This doesn't violate
your Fourth Amendment rights, because you do not have any reasonable expectation of
privacy in your own driveway — and no reasonable expectation that the government isn’t
tracking your movements.

That is the bizarre — and scary — rule that now applies in California and eight other
Western states. The U.S. Court of Appeals for the Ninth Circuit, which covers this vast
jurisdiction, recently decided the government can monitor you in this way virtually anytime
it wants — with no need for a search warrant.

It is a dangerous decision — one that, as the dissenting judges warned, could turn America
into the sort of totalitarian state imagined by George Orwell. It is particularly offensive
because the judges added insult to injury with some shocking class bias: the little personal
privacy that still exists, the court suggested, should belong mainly to the rich. In these
highly partisan times, GPS monitoring is a subject that has both conservatives and liberals
worried. The U.S. Court of Appeals for the D.C. Circuit’s pro-privacy ruling was unanimous —
decided by judges appointed by Presidents Ronald Reagan, George W. Bush and Bill Clinton.
(Comment on this story.)

Plenty of liberals have objected to this kind of spying, but it is the conservative Chief Judge
Kozinski who has done so most passionately. “1984 may have come a bit later than
predicted, but it's here at last,” he lamented in his dissent. And invoking Orwell’s totalitarian
dystopia where privacy is essentially nonexistent, he warned: “Some day, soon, we may
wake up and find we're living in Oceania.”

Adam Cohen, a lawyer, is a former TIME writer and a former member of the New York Times
editorial board.
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