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Just over a week before the U.S. signed the Paris climate agreement at the conclusion of
the COP21 United Nations summit, President Barack Obama signed a bill into law with a
provision that expedites permitting of oil and gas pipelines in the United States.

The legal and conceptual framework for the fast-tracking provision on pipeline permitting
arose during the fight over TransCanada’s Keystone XL tar sands pipeline. President Barack
Obama initially codified that concept via Executive Order 13604 — signed the same day as
he signed an Executive Order to fast-track construction of Keystone XL's southern leg — and
this provision “builds on the permit streamlining project launched by” Obama according to
corporate law firm Holland & Knight.

That 60-page streamlining provision falls on page 1,141 of the broader 1,301-
page FAST (Fixing America’s Surface Transportation) Act (H.R. 22 and S. 1647), known in
policy wonk circles as the highway bill. The provision is located in a section titled, “Federal
Permitting Improvement.”

Explaining what types of projects the provision cover, the bill reads,

...any activity in the United States that requires authorization or environmental
review by a Federal agency involving construction of infrastructure for
renewable or conventional energy production, electricity transmission, surface
transportation, aviation, ports and waterways, water resource projects,
broadband, pipelines, manufacturing, or any other sector as determined by a
majority vote of the Council that is subject to [the National Environmental
Policy Act] NEPA [and] is likely to require a total investment of more
than $200,000,000.

The provision also sets a specific timeline as to how long environmental reviews should
take, setting the limit to just under half a year.

It dictates that “any decision by an agency on an environmental review or authorization
must be issued not later than 180 days after the date on which all information needed to
complete the review or authorization (including any hearing that an agency holds on the
matter) is in the possession of the agency.”

Further, the bill vastly shortens the number of years of the statute of limitations under which
legal teams can bring NEPAlawsuits in Section 41003.

“The new legislation also includes litigation reforms that reduce the NEPA statute of
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limitations from six years to two years generally - and 150 days for transportation projects -
and requires courts to consider the effects on jobs,” explains Holland & Knight in a blog

post.

Legal scholars refer to NEPA as the “Magna Carta of environmental law,” somewhat akin to
the First Amendment as it relates to free speech.

NEPA allows for a robust public commenting and public hearings period and environmental
groups have argued on numerous instances in federal courts in recent years that the Obama
Administration has usurped the conventional NEPA process in order to green-light numerous
tar sands pipelines built in the years since the Keystone XL debate began five years ago.

The bill further mandates that the Permitting Dashboard, which tracks streamlined projects’
progress under the legal auspices of Executive Order 13604, continue to exist on the
website permits.performance.gov. It also creates a Federal Permitting Improvement
Steering Council, which will have an executive director appointed by the president and
consist of those working for executive agencies who deal with infrastructure project
permitting as part of their day-to-day duties.

Exxon, Koch Lobbying

ExxonMobil, BP, Shell, America’s Natural Gas Alliance (ANGA), American Petroleum Institute

(AP1), Koch Industries, U.S.Chamber of Commerce and many others lobbied for
the FAST Act’s passage.

The highway bill subsection formerly sat as a stand-alone bill, the Federal Permitting
Improvement Act of 2015 (S.280), sponsored by U.S. Sen. Rob Portman (R-OH). A review of
the list of those who lobbied for that piece of legislation by DeSmog reveals
that ExxonMobil, Shell, Anerican Association of Qil Pipelines (AAOP), the Gas Processors
Association and others all pushed for its passage.

Campaign finance data reviewed by DeSmog shows that Portman, up for re-election in 2016,
has received $483,900 from the oil, gas and utility industry sectors (individuals and PACs,
combined) so far in the campaign cycle. Portman’s campaign donors overlap with those who
lobbied for the bill such as ExxonMobil, API, ANGA, Koch Industries and Shell.

Chamber of Commerce Runs Show

When the highway bill provision passed, Portman issued a press release featuring quotes
from high-ranking building trades union officials, the National Association of
Manufacturers — and probably most importantly in this case, the U.S. Chamber
of Commerce.
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“The U.S. business community also applauds the permit streamlining provisions included in
the FAST Act to coordinate and speed up the review and approval of permitting for
significant infrastructure and manufacturing projects,” U.S. Chamber of Commerce President
and CEO Tom Donohue stated in the Portman press release. “Improving the permitting
process to make our system swift but safe - one of the Chamber’s longstanding regulatory
and legislative priorities - is essential for investment, development, and growth of the
American economy.”

Portman has received more than any other candidate so far, to the tune of $10,000 so far
during the election cycle, from theU.S. Chamber of Commerce and the Chamber lobbied
for H.R. 22. His office did not respond to repeated requests for comment sent by DeSmog.

It also appears that the Chamber of Commerce spearheaded the submission of a multi-
industry letter of support sent to U.S.Senate members on May 4. The May 4 letter has much
of the same language, verbatim, as a March 3 letter submitted to the Senate by
the Chamber.

Including the U.S. Chamber of Commerce, 169 Chamber groups signed the May 4 letter, out
of the 300 groups and companies signing on in total.

Metadata from the May 4 letter shows that Marc Freedman, executive director of Labor Law
Policy and registered lobbyistfor the U.S. Chamber of Commerce, authored it. Before coming
to work at the Chamber, Freedman served as legal regulatory counsel for the U.S. Senate
Small Business Committee.
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The Chamber has played the long game on this legislation, beginning its push back in 2009
by creating the website “Project No Project,” which documents energy infrastructure
projects held up by “NIMBY” (not in my backyard) activists on a state-by-state basis.

“These ‘Not In My Back Yard’ folks, or NIMBYs as they are called, block energy projects by
organizing local opposition, changing zoning laws, opposing permits, filing lawsuits, and
bleeding projects dry of their financing,” reads a website description from 2009. “Through
Project No Project, the U.S. Chamber seeks to provide the cold, hard truth about NIMBY and
radical environmental activism, and make our leaders finally pay attention to this
growing problem.”

In March 2011, the Chamber followed up on the creation of the “Project No Project” website
by releasing a report titled, “Progress Denied: A Study on the Potential Economic Impact of
Permitting Challenges Facing Proposed Energy Projects.”

Years later, it appears, the Chamber has landed what it asked for: streamlining of domestic
pipelines and energy infrastructure projects, enshrined by both congressional legislation and
a presidential executive order.

GE, Obama Jobs Council

In his press release announcing the provision’s passage in the highway bill, Portman pointed
out that the recommendation to streamline permitting for pipelines and other related

energy infrastructure came not only from the U.S. Chamber of Commerce’s report, but also
from President Obama’s 2011 Year-End Report published by his Jobs Council.

That report concluded that the U.S. government should go “all in” to expedite building
pipelines and other fossil fuel-related projects:

The Council recognizes that providing access to more areas for drilling, mining
and renewable energy development is controversial, but, given the current
economic situation, we believe it's necessary to tap America’s assets in a safe
and responsible manner. Additionally, policies that facilitate the safe,
thoughtful and timely development of pipeline, transmission and distribution
projects are necessary to facilitate the delivery of America’s fuel and electricity
and maintain the reliability of our nation’s energy system. Over the long term,
we expect that innovation and technological advancements will greatly reduce
America’s reliance on fossil fuels. Until then, however, we need to be all in.

That section of the report then ends on a thankful note:
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Jeffrey Immelt, Chairman and CEO of General Electric (GE), heads up the Jobs Council and in
turn, GE has donated $6,000 so far to Portman’s U.S. Senate race run for office. GE also paid
a legion of lobbyists to advocate for H.R. 22.

“Keystone-ization” Nullified?

Speaking to USA Today in May 2015, Martin Durbin — nephew of U.S. Sen. Dick Durbin (D-IL)
and head lobbyist for thehydraulic fracturing (“fracking”) industry lobbying group ANGA —
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expressed his concern that gas pipeline projects could experience a Keystone XL redux.

“These are things that pipeline developers have had to deal with for a long time,” Durbin
told USA Today. “But we’ve seen a change in the debate. | hesitate to put it this way, but
call it the Keystone-ization of every pipeline project that’s out there, that if you can stop one
permit, you can stop the development of fossil fuels. That’s changing the way we have to
manage these projects.”

In the months that followed, ANGA, API (the two groups have since merged into a single
entity) and several other oil and gas companies lobbied for and succeeded in making such a
regulatory change, culminating in the passage of the FAST Act.

So is the age of “Keystone-ization” a done deal? Not everyone thinks so.

“Industry may get many things on its short-term wish list this political season, but the
destruction of petrochemical NIMBY-ism as a whole is a pipe dream,” Ramsey Sprague,

president of the Mobile Environmental Justice Action Coalition told DeSmog.

Blockadia is rising. We are seeing more and more examples of frontline
communities rising to exercise their agency over their collective futures in
pursuit of environmental justice, and the season of decentralized
environmental solidarity is only just beginning.
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